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Reasoning 

At  several  points  during  the  course  of  these  proceedings  Mr.  Wright  objected 
on  behalf  of  the  Complainant  to  the  admission  of  certain  evidence  sought  to  be 
introduced  by  the  respondents  on  the  ground  that  it  is  (or  ought  to  be)  precluded 
by  the  so-called  rule  in  Browne  v.  Dunn  (1893),  6  R.  67  (H.L.).  By  agreement  of 
counsel  a  decision  in  respect  of  these  objections  was  held  in  abeyance  pending  my 
receipt  of  written  submissions  that  have  now  been  received  from  them. 

While  boards  of  inquiry  under  the  Human  Rights  Code,  Statutes  of  Ontario, 
1981,  as  amended  (the  Code),  are  not  subject  to  the  strict  rules  of  evidence 
applicable  in  courts  of  law,  it  is  Mr.  Wright's  submission  that  quasi-judicial 
tribunals  are  not  exempt  from  the  rule  in  Brown  v.  Dunn  because  it  "is  a 
fundamental  principle  of  fairness  and  not  merely  a  technicality"  (paragraph  6  of  the 
Complainant's  submission).  As  to  the  meaning  and  applicability  of  the  "rule",  Mr. 
Wright  relies  on  the  interim  decision  of  Mr.  J.D.  Whitehead  in  Laidlaw  Waste 
Systems  Ltd.  and  C.U.P.E.  (1993),  37  L.A.C.  (4th)  146,  made  in  the  course  of  an 
arbitration  under  the  Ontario  Labour  Relations  A  ct. 

In  Laidlaw,  as  in  the  present  case,  objections  were  taken  to  an  attempt  to 

introduce  evidence  that  might  impugn  the  credibility  of  witnesses  whose  prior 

testimony  was  given  without  notice  during  cross-examination  that  such  evidence 

might  subsequently  be  raised.  On  behalf  of  the  complainant,  Mr.  Wright  submits 

(in  paragraph  3)  that: 

All  that  is  required  by  the  rule  is  that,  if  it  is  intended  to  challenge  the  witness' 
testimony  on  a  certain  point,  it  is  necessary  to  direct  his  attention  to  that  challenge 
in  cross-examination.  It  is  unfair  to  the  witness  to  attempt  to  impeach  the  witness' 
credibility  upon  a  matter  "on  which  he  has  not  had  any  opportunity  of  giving  an 
explanation  by  reason  of  there  having  been  no  suggestion  whatever  in  the  course 
of  the  case  that  his  story  is  not  accepted". 


The  words  quoted  by  Mr.  Wright  are  from  the  judgment  of  Lord  Herschell 
in  Browne  v.  Dunn  and  repeated  with  emphasis  by  Mr.  Whitehead  in  Laidlaw 
towards  the  end  of  a  long  extract  from  that  judgment  in  which  it  had  been 
previously  indicated  that  it  is  during  the  cross-examination  of  the  witness  that  the 
"suggestion"  that  his  story  is  not  accepted  in  some  specific  particular  ought  to  be 
made.  In  that  passage,  Lord  Herschell  had  earlier  said  (at  p.  70)  that  it  seemed  to 
him  to  be: 

...  absolutely  essential  to  the  proper  conduct  of  a  cause,  where  it  is  intended  to 
suggest  that  a  witness  is  not  speaking  the  truth  on  a  particular  point,  to  direct  his 
attention  to  the  fact  by  some  questions  put  in  cross-examination  showing  that  that 
imputation  is  intended  to  be  made,  and  not  to  take  his  evidence  and  pass  it  by  as 
a  matter  altogether  unchallenged,  and  then,  when  it  is  impossible  for  him  to 
explain,  as  perhaps  he  might  have  been  able  to  do  if  such  questions  had  been  put 
to  him,  the  circumstances  which  it  is  suggested  indicate  that  the  story  he  tells 
ought  not  to  be  believed,  to  argue  that  he  is  a  witness  unworthy  of  credit. 
[Emphasis  added.] 

While  it  is  clear  from  this  that  what  Lord  Herschell  considered  "absolutely 
essential"  is  that  the  witness  be  given  an  adequate  opportunity  to  explain,  in  light 
of  the  emphasized  portion  of  that  passage  it  would  seem  far  from  clear  that  he  was 
adamantly  of  the  view  that  the  opportunity  must  come  during  prior  cross- 
examination  and  that  he  would  have  rejected  any  other  possibility.  Where  an 
appellate  court  is  reviewing  a  case  in  which  no  notice  was  given  to  a  witness 
during  cross-examination  that  evidence  on  some  specific  matter  would  be  led  to 
impeach  his  credibility,  nor  any  subsequent  opportunity  afforded  to  him  or  her  to 
address  that  evidence,  it  is  not  surprising  that  that  court  would  consider  the  lack  of 
such  questioning  in  the  context  of  the  adequacy  of  the  cross-examination. 
Nevertheless,  the  rule  has  often  been  expressed  in  such  terms.  For  instance,  in 
Machado  v.  Berlet  et  al  (1986),  57  O.R.  (2d)  207,  Ewaschuk  J.  explained  the  rule 
as  follows  (p.  210): 


The  rule  in  Browne  v.  Dunn  imposes  on  an  opposing  party  the  duty  of 
giving  a  witness  an  opportunity  of  explaining  evidence  which  the  cross-examiner 
intends  to  use  later  to  impeach  the  witness'  testimony  or  credibility.  In  other 
words,  a  cross-examiner  must  expressly  put  to  the  witness  the  substance  of 
evidence  which  is  later  to  be  tendered  in  an  attempt  to  contradict  the  witness. 
Thus,  a  witness'  testimony  cannot  later  be  impeached  by  contradictory  evidence 
unless  the  contradictory  evidence  has  been  previously  put  to  the  witness  in  an 
express  and  particularized  manner. 

However,  Browne  v.  Dunn  does  not  purport  to  deal  with  the  situation  of  a  witness 
who,  although  unquestioned  on  a  particular  matter  during  cross-examination,  is 
afforded  the  opportunity  of  being  recalled  in  order  to  offer  some  explanation  with 
respect  to  subsequent  evidence  impeaching  his  credibility,  and  that  case  does  not 
seem  to  preclude  doing  so. 

Although  he  acknowledged  that  the  "rule"  in  Browne  v.  Dunn  is  not  absolute 
(and  virtually  all  of  the  cases  stress  that  point),  Mr.  Whitehead  appears  in  Laidlaw 
to  suggest  (at  least  on  the  facts  there  in  question)  that  the  unfairness  that  it  seeks 
to  prevent  cannot  be  cured  by  recalling  witnesses,  and  Mr.  Wright  submits  (in 
paragraphs  9  and  10)  that  such  a  right  would  not  be  an  appropriate  answer  in  the 
present  case  for  two  reasons: 

Firstly,  as  noted  at  page  157  of  Laidlaw  "prejudice  cannot  be  cured  by  an 
expanded  right  of  reply  because  the  employer's  witnesses  have  already  been 
prejudiced  by  not  having  a  fair  opportunity  to  defend  their  integrity,  and  the 
employer  would  be  prejudiced  by  thus  permitting  the  union  to  have  two 
opportunities  of  cross-examination  of  the  employer's  witnesses,  in  effect  splitting 
the  union's  case."  The  same  would  apply  here.  The  respondents  would  have  the 
opportunity  to  cross-examine  each  of  the  witnesses  twice.  More  fundamentally, 
however,  a  witness'  credibility  has  been  challenged  and  the  witness  is  now  forced 
to  deny  the  challenge.  It  is  submitted  that  this  is  inherently  prejudicial  to  the 
witness,  and  thus  to  the  Complainant,  as  a  subsequent  denial  does  not  carry  the 
same  weight  as  an  initial  explanation  of  an  apparent  consistency. 

More  importantly,  this  hearing  has  already  dragged  on  for  far  too  long  [and] 
[permitting  the  Respondents  to  call  this  evidence  and  then  allowing  the 
Complainant  to  call  further  reply  would,  it  is  submitted,  unduly  lengthen  an 
already  overly  long  process. 


I  have  some  difficulty  with  the  notion  that  the  "prejudice  cannot  be  cured  by 
an  expanded  right  of  reply  because  [the]  witnesses  have  already  been  prejudiced 
by  not  having  a  fair  opportunity  to  defend  their  integrity."  Clearly,  any 
consideration  of  the  possibility  of  "curing"  a  prejudice  presupposes  that  some 
prejudice  has  occurred,  which  prejudice  (ex  hypothesi)  must  consist  of  having  been 
deprived  of  a  fair  opportunity  to  "defend  their  integrity".  To  say  that  it  cannot  be 
"cured"  by  an  expanded  right  of  reply  because  the  prejudice  has  already  occurred 
seems  no  more  responsive  than  answering  the  question  "Why  not?"  with  the 
arbitrary  rejoinder:  "Because,  that's  why"  It  appears  to  beg  the  question  as  to  what 
other  opportunities  might  be  regarded  as  "fair"  in  the  circumstances  of  the 
particular  case.  Be  that  as  it  may,  as  Mr.  Brown  points  out  on  behalf  of  the 
respondents,  a  different  view  has  been  taken  in  a  number  of  cases  cited  by  him: 
Clark  v.  O'Brien  and  Clark,  146  N.S.R.  (2d)  135  (C.A.);  Budnark  v.  Sun  Life 
Assurance  Co.  of  Canada  (1996),  72  B.C.A.C.  290;  Allies  Pastoral  Holdings  Ptys. 
Ltd;  v.  Commissioner  of  Taxation,  [1083]  1  N.S.W.L.R.  1;  OPSEU  (Daley)  v.  The 
Crown  in  Right  of  Ontario  (Ministry  of  the  Solicitor  General  &  Correctional 
Services),  (1994)  G.S.B.  151/94.  And  inMachado  (supra),  Ewaschuk  J.  proclaimed 
(at  p.  211)  that: 

...  the  more  prevalent  practice  is  to  permit  the  impeaching  evidence  to  be  tendered 
(R.  v.  Dyck,  [1970]  2  C.C.C.  283  (B.C.C.A.)),  subject  to  the  right  of  the  plaintiff 
to  call  reply  evidence  and  subject  to  the  right  of  adverse  comment  to  the  jury  by 
both  plaintiffs  counsel  and  the  judge  during  address  and  charge. 

In  my  opinion,  these  cases  make  it  quite  clear  that  the  so-called  rule  in 
Browne  v.  Dunn,  which  was  described  in  Budnark  (supra)  as  "one  of  practice  and 
not  one  of  law",  does  not  preclude  "an  expanded  right  of  reply"  as  a  means  of 
"curing",  or  dealing  fairly  with,  the  prejudice  in  question. 


In  his  submission  on  behalf  of  the  Ontario  Human  Rights  Commission  (the 
"Commission"),  Mr.  Martial  takes  the  view  that  this  board  of  inquiry  is  not  bound 
by  the  rule  in  Browne  v.  Dunn.  Indeed,  he  suggests  that,  in  light  of  the  decision  of 
the  Court  of  Appeal  of  Ontario  in  Re  Hurd  et  al.  and  Hewitt  et  al.  (1994),  20  O.R. 
(3d)  639,  "the  rule  in  Browne  v.  Dunn  is  no  longer  good  law  in  Ontario." 

In  Hurd  and  Hewitt^  certain  witnesses  who  were  not  questioned  in  that  regard 
during  the  course  of  an  arbitration  before  a  Grievance  Review  Panel  were  found 
to  have  been  part  of  a  conspiracy  to  keep  Ms.  Hewitt  (one  of  the  candidates)  from 
being  selected  for  a  tenure  stream  teaching  position  at  Trinity  College,  University 
of  Toronto.  These  witnesses  subsequently  applied  (p.  644): 

...  for  a  declaration  to  the  effect  that  the  principles  of  natural  fairness  precluded 
the  GRP  from  reaching  factual  conclusions  which  would  adversely  affect  the 
applicants  without  first  putting  the  allegations  to  them  and  affording  them  an 
opportunity  to  respond. 

As  Carthy  J. A.  points  out  at  page  646: 

Lane  J.  was  clearly  attracted  to  the  plight  of  the  applicants,  reviewed  the 
jurisprudence  seeking  a  common  law  precedent  which  would  protect  them,  and 
found  that  precedent  in  Browne  v.  Dunn. 

Lane  J.  concluded  at  page  247  of  his  reasons: 

More  to  the  point,  if  the  rule  did  not  already  exist  it  would  have  to  be 
invented  not  only  in  order  to  prevent  injustice  to  witnesses,  but  also  to  protect 
the  justice  system  both  private  and  public. 

As  will  be  seen  at  a  later  point  in  these  reasons,  I  do  not  find  precedent 
dictating  this  duty  upon  a  tribunal  ...  [and,  at  p.  649,  it  is]  my  conclusion  that  if 
a  rule  does  not  exist  it  should  not  be  invented.  It  remains  to  consider  whether 
there  is  a  binding  authority  supporting  such  an  obligation  in  favour  of  witnesses 
and  others. 

Carthy  J.A.  went  on  to  conclude  that  there  is  no  such  binding  authority,  and 
the  Court  of  Appeal  unanimously  allowed  the  appeal  and  set  aside  the  declaration 
in  their  favour  even  though  the  applicant  witnesses  (who  were  not  parties  to  the 
proceedings  in  which  the  challenged  findings  were  made)  had  been  given  no 


opportunity  to  speak  to  the  issue  either  during  cross-examination  or  by  being 

recalled  to  testify.  It  was  held  {supra,  at  652)  that: 

...  the  tribunal  must  assess  the  evidence  and  adjudicate  upon  the  rights  of  the 
parties  as  those  rights  appear  from  that  evidence,  and  not  the  evidence  minus  that 
which  appears  unfair  to  third  parties. 

While  I  would  agree  with  Mr.  Wright  that  Hurd  and  Hewitt  does  not  appear 
to  have  "repealed",  or  completely  repudiated,  the  rule  in  Browne  v.  Dunn,  it  seems 
clear  that  the  reasoning  in  that  case  excluded  its  application  in  respect  of  non-party 
witnesses  who,  according  to  the  Court  of  Appeal,  need  not  even  be  afforded  the 
opportunity  of  being  recalled.  That  decision  also  stressed  that  the  rule  is  not 
absolute  and  clearly  left  it  open  to  adopt  the  practice  referred  to  as  prevalent  by 
Ewaschuk  J.  in  Machado  {supra)  even  where  the  witness  sought  to  be  impeached 
is  a  parry  to  the  proceedings. 

In  Mr.  Martial's  submission,  the  discretion  that  a  board  of  inquiry  appointed 
under  the  Code  has  by  reason  of  the  Statutory  Powers  and  Procedure  Act,  R.S.O. 
1990.  Ch.  S.  22  is  unfettered  by  the  rule  in  Browne  v.  Dunn,  and  he  urged  that  in 
exercising  my  discretion  either  to  admit  or  to  refuse  the  evidence  in  question  that 
I  give  due  consideration  to  "the  importance  of  the  evidence  of  the  witness  to  the 
allegations  at  issue;  the  subject  matter  of  the  questions  and  their  link  to  the 
allegations;  the  effect  of  the  denial  of  the  right  to  cross-examine  on  the  right  of  full 
answer  and  defence  of  the  respondent." 

In  my  view,  the  integrity  of  the  right  of  the  Respondents  to  make  "full 
answer  and  defence"  should  take  precedence  over  the  prejudice  to  the  witnesses  and 
the  complainant  whose  interests,  I  believe,  can  and  will  be  adequately  safeguarded 
by  permitting  them  to  be  recalled.  I  agree  with  Mr.  Brown  that  "to  deny  the 
decision-maker  important,  and  otherwise  relevant  information  [would  tend  to] 
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compromise  the  integrity  of  any  final  decision".  However,  the  failure  to  have  raised 
these  matters  with  the  witnesses  during  cross-examination  will  be  an  important 
consideration  in  determining  the  weight  to  be  given  to  such  evidence. 

As  it  happens,  I  am  also  of  the  view  that  the  circumstances  before  me  are 

such  that  the  introduction  of  the  evidence  in  question  would  not  "ambush"  either 

the  Complainant  or  the  Commission  which,  it  must  be  remembered,  has  the  carriage 

of  the  case  and,  if  not  in  actual  agreement  with  the  Respondents  on  this  issue,  has 

at  least  taken  a  neutral  stand  in  that  regard.  As  was  said  by  the  Ontario  Court  of 

Appeal  in  R.  v.  Verney  (MJ,  67  O.A.C.  279  (at  p.  288)  in  the  following  passage 

set  out  in  the  submission  of  the  respondents: 

...  Browne  v.  Dunn  is  a  rule  of  fairness  that  prevents  the  "ambush"  of  a  witness 
by  not  giving  him  an  opportunity  to  state  his  position  with  respect  to  later 
evidence  which  contradicts  him  on  an  essential  matter.  It  is  not,  however,  an 
absolute  rule  and  counsel  must  not  feel  obliged  to  slog  through  a  witness's 
evidence-in-chief  putting  him  on  notice  of  every  detail  that  the  defence  does  not 
accept.  Defence  counsel  must  be  free  to  use  his  own  judgment  about  how  to  cross- 
examine  a  hostile  witness.  Having  the  witness  repeat  in  cross-examination, 
everything  he  said  in  chief,  is  rarely  the  tactic  of  choice. 

That  these  witnesses  would  be  challenged  on  the  points  at  issue  is  not 
surprising,  and  the  fact  that  counsel  for  the  respondents  conducted  a  "close,  careful, 
painstaking  cross-examination"  does  not,  as  asserted  by  the  Complainant,  provide 
an  additional  reason  for  concluding  that  he  ought  to  have  raised  these  points  as 
well  during  the  course  of  that  cross-examination,  as  though  the  greater  the 
infringement  of  the  rule  by  sins  of  omission  the  more  easily  is  it  overlooked.  If 
anything,  the  cases  indicate  that  the  fault  lies  not  in  an  overly  extensive  cross- 
examination  in  which  one  of  a  multiplicity  of  points  can  understandably  be 
overlooked,  but  in  the  "absence  or  brevity  of  cross-examination"  in  which  the 
obvious  should  not  have  been  ignored.  As  Mclntyre  J.  said  on  behalf  of  the 


Supreme  Court  of  Canada  in  R.  v.  Palmer,  (1980),  50  C.C.C.  (2d)  193  at  210,  when 

commenting  on  the  rule  in  Browne  v.  Dunn: 

...  the  effect  to  be  given  to  the  absence  or  brevity  of  cross-examination  depends 
upon  the  circumstances  of  each  case.  There  can  be  no  general  rule.  It  is  a  matter 
of  weight  to  be  decided  by  the  tribunal  of  fact. 

Finally,  I  turn  to  the  submission  that  I  ought  to  exercise  my  discretion  by 
disallowing  the  evidence  because  it  will  protract  a  hearing  that  "has  already  gone 
on  far  too  long".  To  begin  with,  I  do  not  accept  that  depriving  the  respondents  of 
the  right  to  make  "full  answer  and  defence"  is  an  appropriate  way  to  expedite  a 
hearing,  or  to  answer  a  complaint  that  it  has  "dragged  on"  for  far  too  long  - 
particularly  when  its  duration  up  to  this  point  has  nothing  to  do  with  the  present 
issue  and,  to  the  limited  extent  that  it  might  have  been  shorter,  is  to  some  degree 
the  responsibility  of  all  parties. 

In  practical  terms,  what  is  now  in  question  is  simply  an  occurrence  report 
submitted  by  Mr.  Fraser,  testimony  as  to  Mr.  Weekes'  level  of  skills,  and  evidence 
regarding  the  filling  of  temporary  assignments  by  the  Complainant.  These  are 
matters  that  can  and  ought  to  be  dealt  with  expeditiously  and,  even  if  delay  were 
a  justifiable  basis  for  doing  so,  the  amount  of  time  required  for  this  purpose  would 
not  appear  to  be  such  as  to  warrant  the  extreme  measure  of  denying  the 
admissibility  of  relevant  information  that  would  otherwise  be  admitted.  Moreover, 
had  the  witnesses  been  cross-examined  and  re-examined  on  these  matters  when 
giving  their  evidence  earlier,  the  length  of  their  testimony  would  have  been 
increased  accordingly  and  any  reply  evidence  that  might  now  be  called  because 
such  evidence  is  now  to  be  admitted  would  likely  have  been  adduced  during  the 
course  of  this  hearing  just  the  same.  Thus,  these  proceedings  will  not  be  prolonged 
in  any  significant  way  beyond  the  time  they  would  have  taken  had  the  evidence 
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been  adduced  in  an  admittedly  more  appropriate  sequence. 
Decision 

For  the  foregoing  reasons,  I  have  decided  that,  while  it  would  have  been 
preferable  to  have  had  the  witnesses  interrogated  thereon  during  cross-examination, 
the  Respondents  may  call  the  evidence  in  question  if  they  choose  to  do  so,  subject 
to  the  Complainant's  having  a  broad  right  of  reply  through  recalling  the 
Complainant,  Mr.  Fraser,  Mr.  Weekes  and  others  whose  evidence  in  that  regard  he 
may  consider  relevant  to  these  specific  issues. 


Dated  this  22nd  day  of  May,  1997. 


H.A.  Hubbard, 
Chairperson 


I 


